Keaton, Jennifer

Froms: Ben Long «beniongid@gmeilcoms
Sent: Monday, july 22, 2019 T35 AM

Ta WY Legislative Rules Comments
Subfect: Industrial Hemp: Title 61 Comments
WYDA:

{ am writing in regard to the proposed changes to the state industrial hemnp program under Title 61 {61-29, 61-30}

1) WVHIA
P would like to show my support for the WYHIA and their proposed commaents. This industry veice adequately outlines

the concerns | have in a detailed fashion,

2} To Much too Soon

Although | understand the need for regulating this industry, thesa proposed changes go too far too soon. This is a now
industry with a very steep learning curve for farmers. | applaud the WVDA in many aspects to give farms in the state the
opportunity to take advantage of this new crop. These changes, however, will place an over burdensome regulatory
structure on the industry in its infancy and stifle the industry. | fear the industry in the state will not continue to be a
leader but regress if many of thess changes are put in place.

3} Protecting Farmers

Whatever is passed in the new rules, the main chjective should be protecting the farmers in the state. We need this
opportunity in the ag community and we must be ahle to attract business (o the state. As | stated hefore, there is
already a huge learning curve with this plant and industry, the farmers should be given as many protections as possible
to help succead. For example: there are two routes to market for biomass: smokeable flower & whole plant biomass.
The whole plant biomass is not intended for consumers, Rather, the market i1 for extraciors to do further processing,
The sampling-testing procedures should reflect this reality in the marketplace. Otherwise, this harms the farmer's ability
to maximize vields and potentially increasing the risk of running hot.

in conclusion, the WVHIA Is a great resource for the industry in this state. | support their comments on Title 81 and hope
the Dept will take them into consideration.

Sincerely,

Ben Long

Ben Long
540-570-8480



Wast Virginia Department of Agriculture
Kot A Eoonbardt, Sommiasioner
Josenh L, Hatton, Repuly Commissioner

July 26, 2019

Ben Long
Henlongl4@email.com

Prene My, Long:

Thank vou for subreitiing public conunents in responss to the Weet Virginia Deparierd of Agricuiture’s
CWVDA e} proposed legislative rals, 61 C.5.H, 819, Indusirdal Homp, and 61 C.5.H. §38, Hemp Products.
All comments were reviewed by Department statf, compared to current law and practices in afher urisdictions,
and considered for inclusion, Below are the respenses of the Depariment:

Comment:
You voiced vour support for the WVHIA and thelr proposed comumants,

Responss:
The Departtnent hae fully responded to the comiments submitted by WYHILA and the response is filed with the
WY Recretary of State. A copy is attached for ouwr convenience,

{ororuent:
You cotmuenied the proposed rudes 33 oo much, 106 soon”™ and vou fear the {odusiey in the state will not
continne 1o be a loader but regress if many of these changes are put mn place,

3 5 E ,

Response:
Pureuant to W. Va. Code §19-12E-7(4), the WYV Lepislature avthorized the Departraerd to extabhsh Jegslative
reies for a regulatory program and the Department has done g0 in a comprehonsive and falr manmer,

Cominent:

You commented that the proposed roles should focus on protecting the fhnmers in the state. You amphasized
the need to atiract business and identify the steep learning curve assoviated with the bewp industry and ask the
Department to consider testing bevond the Hower to inchide the entire biomess.

Hesponse:

The WVIA 18 vommited o protecting the Hemy Industry and thet is why we are proposing Rules that will
protact aned Rurther the practice of Hemp Farming m West Virginda. As guidance from the UIS1A is issued o
the States for the Herep section 2018 farm Wll, WVDA will be responsive to those Rules and {urther protect
the Hemnp Farmer,

We approciaie your mierest 1o these logislative rules and your pactiorpation 1 the public somment process, and
we look forward o working with you o the futnre.

Sincerely,
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Kaaton, Jennifer
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Fram: Chuck Romanoll <cromanolii @comeast.nets
Sent Monday, July 22, 2019 7:37 FM
To: : ‘Sarah Kendall, WV Legisiative Rules Comments
Ce: '}, Morgan Leach'; 'Ron Brunt'
Subfect: RE: TITLE SERIES £1-2% AND 61-3C

Ms, Birchfield, | endorse the views exprassed below, that are held by the WV Hemp Industries Association. These
supgested and needed changes are critical to the supporting WV hemnp farmers and related

West Virginia Hemp industries, Pleass incorporate these changes to facilitate success of WY hemp farmers and
pusinesses, and in turn WV as a whole.

We will submit some additional issues related {o the reguirements for ‘a2 post decarboxylated test”. The WvDoA seems
to be requiring decarbad testing hased on these words in the 2018 farm bill, however, that langusge only refersto a
type of test which is 8 GP test, but an HPLC test which is used in certified labs wili also accurately test the -2 levels but
without decarbing and that should be perfectly acceptable. Mitch MoConnel championad the izgistation and his Stale
will accept a D-8 HPLC test that is not decarbed as a litmus for hemip.

Processors and faermulators nzed protection from potency testing reguirements during mid-strsam

processing. Extracied oils are concantrates and therefore have slevated levels (above .3%) of THC. These oils need to
be processed, storad, tested, transporied between labs or downstream processars, el prior to having a final product
for resale. Properly labeled mid-stream process oils need to be exempt from testing untif such time as a retail product is
prepared,

Chuck Romanoli Lic #18
800-760-1 ?8?
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Canna-Ventures of West Virginia, LLC
Couimkrid Rogels Cannabls, LLC
Hawles Ridoe Favd.

4219 Fairmont Road

Muorgantown, WY 26501

CONFDENTIALITY WARNING

The documents accompanying this e-mail ransmission contain confidentizl informaston imtended for a specific individual
or purpnse. The infermation is private and is legally protected by the Freedom of information & Protection of Privacy
Legislation. K vou are noi the intended recipient, you are not 1o read and you are hereby notifled that any disclozure,
copying, distrihution, or the taking of any action in rellance on the contents of this electronic information is strictly
prohibited, I you have receivad this communication in error, please notify us immediately by telepbone and delete this
cammunication from your sysiem. Thank vou.



Frow: Sarah Keodsll <skendatius@suddenlink net>

Sent: Monday, July 22, 2019 5:31 PM

o nilescomments@wyda.us

Cos ' Morgan Lesch’ <mofeachD¥@gmail.coms: 'Chuck Romanell’ <cromanclil@comeast.net>; "Ron Brunt'
<ithhp®@suddenlink.nei>

Sublech TITLE SERIES 61-29 AND 61-30

Bs. Birchfield, | endorse the views expressed below, that are hald by the WY Hemp industries Association. These
suggested and nesded changes are oritical to the supporting WY hemp farmers and related

West Virginia Hermp industries. Please incorporate these changes to Tacilitate success of WV hemp farmers ang
businesses, and in turn WY as a whole,

W Hemp industries Association
902 28th 5% Vienna,

West Virginia 26105

winvhis ORg

July 15, 2033

Madison Birchfield

West Virginia Department of Agriculture
18040 Kanawha Blvd. Fast, Rooim E-28
Charteston, Wast Virginia, 25305-0170
ndegrommentsiwvdaug

WiA EMAIL ONLY

RE? PUBLIC COMMENTS FOR TITLE SERIES §1-29 &ND61-30

bs. Birchfiadd:

Please see the following public comments to the above referenced legislative rule amandments.
TITLE SERIES 6129

1. §61-29-1.11 - We oppose this section inits entirety, W. Va. Code §159-12€ prohibits the
department from reguiring a license 1o possass, handie, or process hemp.

"Notwithstanding any provision of The code {0 the conirary, 2 person need not

ohbtain 3 license o possess, handle, transport, or sell hemyp producis or

exiracts, including those containing one or more hemp-derived cannabinoids,

including CBR.” W, Va, Code §19-125-5 Industrial Hemyp Ucensing i} (1],

2. 561-28-2.12.h - We oppose the requirement to re-submit background checks after three
years as it is not necessary due to section 4.5, Section 3.12. 0 is redundant of section 4.5
that requires a Heenses to report eny subsequent changes 1o their application, including

the background check, Section 4.5 achieves the same regulalony purpose that enseres the
Licenses mainiaing 2 ¢lear packground check to maintzin thelr hemp licenss,

3. §61-29-4.1 - We oppose the reguirement for Licensess to submit 2 letter and their fcense
1o the County Sheritf and State Police. This purpose may be achleved by simply

is currently is available on the Department’s website for the county Sheriffs and State

Police to access.

4 861-29-5 - We recormmend the addition of mode! language in this sectinn that fairly
asccormmodates various hanvesting techniques and markets for both intact flower and

2



grourid floral materials barvested from bemp.

“all pro-harvest samples of flora! material shall be taken from the designated
harvested plot materials in the form {intact plant, fowers, ground materials, ete.)
i which the material will be zent to the processor. An inspector must reguire the
irensee to harvest and market the entire grep in the form in which it was {ested
by the Degartmant.”

For indact-plant samplas:

1. Ersure that the entire harvest is acoounted for and in the same form {Le.,
intact-plants).

2. Clip the top 20 o of hemp plant, primary stem, including leaf and famale floral
material

For ground plant or ground floral material samples:

1. Ensure that the entire harvest is accounted for and in the same form {ie, all
harvested material whether whole plant or floral material only must be ground
with no intact plants or whole flowers remaining from that harvest),

2. Sample material from bag or container that is collected from four separate areas
in the field from which the material iz harvesied.

5. &561-20-5.4 {b) - We recommend an amendmeant with the foliowing language 1o permit
duplicate ssmpling for third party snalysis.

“The sampled materizl shall be divided into three equal parts. One part shall be

used for testing, one part shall be retained for retesting, and one part may be sent

by the Department through their chain of custady protocols to a third party

laboratory. Sampled material will only be sent o a third party Isboratory at the

request and expense of the Licenses.”

8. §61-29-5.7 - We recommend that the Department be regubred to provide actusi milesge
incurrad for inspection and sampling. If the Dapartment goes to a single county to test
muhiple farms, that mileage should be shared pro-rata between the farms that ar
inspected on that trip. For example, if the Department drives 1o a farm in Wood County

for testing, they shouwd not hill each farm in Wood County Tor the travel time and milesge
from the Gubhrie Center 1o thelr farm, but rather, the Depariment should aggregata the
travel time and mileage driving to that coundy and bill each farmer that was inspectad

with a pro-rata share of that cost.

7. §61-28-6.11b - We opposed this requiremnent for the same reasons set forth incomment 1
above.

TITLE SERIES 5130

1. §61-30 - We oppose the reguirement for rezistering those who possess, handle, transport
or sell hemnp products or extracts, Rather, we recommend that registering hemp products
he an “option” for retail establishments In West Virginia, as the enabiing statute prohibits
the department from reguiring them 1o obtain a ficense as stated in W. Va. Code §19-12E.
“Notwithstanding any provision of the code o the contrary, a person need not

obtain 2 license 1o possess, handle, transport, of sell hemp products or

extracts, inchuding those condaining one oF more hamp-derived cannabinokds,

including CBD." W, Va. Code §18-12E-5 industrial Hemp Licensing {f} {1}

Rationale: The Department’s proposed rule is creating 3 “de facto license™ for hemp
retailers to sell products, which is contrary to statute. if this, however, where an "option”
for a retailer 1o gain Depariment inspection and approval, this would create 2 competitive
guality standard for products sold in West Virginia, This registration would then inform
the ransumer as to the quality of the products would and prondde retaiiers an incentive o
register thelr products with the Depariment and advertise approved products to gain an

3



advariiage in the markeiplace.

I the afternative, we advocate for the following amendments to Title Series 5130
Z.861-30-2.12 - We recommend the foliowing armendment to this section to conform with
W, Va. Code §19-12E,

"ticensee” means an individual or business entily possessing a ficense issusd by

the Dapartment 1o grow, handle, cultivats, or process hamp. & "licensae” also

means an individual or business possassing 4 Hoense issued by the Department o

sei andfor distribiate hemp products.

4. 861-30-2.24 - We recommend removing this section in its entirely. This section is
redundant of Section 2.13 that defines hemp, including the THC threshold, This eection
aulomatically accommaodates the federal standards, alowing the Department to conform
with any changes on the federal level,

4. 561-30-3.1 - We recommend removing the raguiremant for retailers who sell hemp
products to register products grown and manufactured in West Virginia, The Department
will ke involved in regulating the production and manufacturing of products sold in West
Virginia, making these addifional fees unnecessary and redundant, 3action 4.1 required
the manufacturer to register their produecis that retallers will ultimatedy sell, The
Depariment shookd require registration for out of state products to ensure that they meat
our guality control standards as they were not grown or manufactured in the state under
our reguiatory framework.

5. &BE-30-4.3 - We recommend removing this section in s enthrely. Bather, we suggast that
the manufacturer or redaiier of 3 product be required 1o register with the Department (o
put the Departovent on notice, but not be reguired companies to “register” every single
bemp product at S200.00 per product.

Rationale: The regulatory cost is overly burdensome and will resuit in 3 cost prohibitive
regulation for manufacturers and retailers. Thiz will make products grown and
manufactured in this state unable fo compets with products that are produced in other
states with Tewer regulstory costs, Requining & registration Tee of S200.00 per product is

an astronomical cost reguirament, and witl result in an immediate downtarn for hemp
product sales in this shate.

&. 561-30-5 - We recommend removing this section in s entirety as it conflicts with W. va.
Code §159-12E. The Department is in essence requiring a "de Tacto license” to distribute
herap produdcts or extracts. This is an averreach and excesds the scope of regulatory
authority granted by the West Virginia Legislature in the enabling statute.

7. 864-30-8 - We recommend the addition of & "notice requirement” for manufacturers and
retailess bafore they are inspected and tested by the Department.

& §61-30-10 - Section 1001 axpressly states that the selier is required to apply for their
“lirense” snnually. We recommaend remoeving all references 1o “selisr” in this seqtion as it
conflicts with W. Va, Code §19-12F for the reasons stated herain,

Thank your for you tonsideration in reading our public comments. i you have any questinns or
concerns, please do not hesitale to condact us, We ook forward to sttending the legishtive rale commitiee
haarings tO address Gur Concerns,

Yery truly yours,

L BMorgan Leach
WYHIA Presi
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WWHEA Executive Director
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viginia-degaiimentobagricdiura revising Ef the WVDA proceeds with these pmpcs;ed changes gur
sndusiry w:ii g;‘md to a hall. i the WVDA approves testing protocols that consider the rotal THC vs Delta
3 only, then it will be difficult for our high CBD hemip plants to pass the test and you will be subject 1o
destroying your crop or otherwise suppressed from competing with farmers in other states that only
cansider D9 THC per Federal law. Processors like us at OVWY may be unabie 1o buy your hemp if it is
not compliant on the day we test it {regardiess of vour WVDOA test rasults) and therefore you will have

no legal market for your hemp biomass.

S e tieng.

Please see this link hitpsi/oannabushins bwdvhatdetotaitheanddoas it maiiayd for an articulate
paper written about total THC vs D-8 THC for an understandmg of the issues and piease support testing
protocnl that considers D-% only,

The fact is that most of our retail hemp products will never be decarboxilated for consumgption. Mitch
McConnal the champion of the 2018 Farm BHY allows his Kantucky DOA to test for DS the only which
therefore seems like a practical mode for our WYDA to foliow.

WYDOA - Thank-you for your atiention and support in the past. Please support vour farmers and our
WA Hemp industry now and promulgaie rules that are far to your constituents and enable usto be
competitive with neighboring states in hemp farming, hemp processing, and hemp based product sales.

Thank-youll

Chuck Romanol
B08-780-1787

Canna-Ventures of West Virginia, LLC
Oountry rRoads Caraaabls, LD
Hawks ®idoe Farm

42319 Fairmont Road

Muorgardown, WY 36501

CONFIDENTIALITY WARNING

The documents accompanying this e-mail transmission contain confidential information intended for g
specific individual or purpose. The information is private and is legally protected by the Freedom of
information & Protection of Privacy Legislation. If you are not the intended recipiant, you are not to
read and you are hereby notified that any disclosure, copying, distribution, or the taking of any action in
reliance on the contents of this electronic information is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone and delete this communication from
your system. Thapnk you.

Pl



Chuck Romanoli
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Ali, Fhave attached a meeting announcement for 3 public informa

Virginia Department of Agriculture on luly 29,2018,

Thank you for vour interast

Timothy L. Brown

irector
Plant industries [

ivision

ant of Agriculture

East

e Departry

1500 Kanawha Bivd,

frgit

West ¥

Charleston, WY 25305

304-558-2212
IN4-550-3887

Office
Cel
Fax

2435

304-558-



Waest Virginia Department of Agriculture
Kent A, Leonhardt, Commissioner
Jaseph L. Hatton, Deputy Commissionsr

July 28, 2019

Chuck Bomanoh
Canna-YVenturss of West Virginga, LLOC
cromanclil @oomeast.net

Trear Mr. Romanoli:

Thank you fir sebmitiing public comments o response to the West Virginia Department of Agriculiure™s
{(WVYIDAs) proposed legisiative rule, 61 C.8.R. §28, Industrial Homp, and 61 CL8.R, §38, Hemyp
Products. All comments were reviewed by Departiment ataff, compared to current law and practices in
other jurisdictions, and vonaidered for inclusion. Below are the responses of the Department.

Compient:
Your conunent exgressed suppornt fr the conugnds submitted by the West Virgiia Herop Industry
Association.

Responae:

The Depariment has fully responded to the sorumenss submittad by the West Virginia Herp Juduostry
Association and those responses are on file with the West Virginia Secretary of State. & copy of that
regponse is aitached.

Comment:
Yo corrisnt expressed concerns regarding testing,

Response:

We analvee our sarnples in compliance with the 2018 Farm Bill undor section 2978 under it The farm
bill indicares that honp ranst bave & THC level Jess thao 0.3%. The Faere Bill dlso fndicates that testing
on hemp most be calcnlated for THC post decarboxylation, The Farm Bill does not indicate the specific
method that should be need, bot that 1t wust be calonlated oo a dry weight bacis. Cannabis
decarboxylation is the process of transforming relatively inert THC-A into the paychoactive form of delta
ning THC. This is what we refer to as Total THC. Techaically speaking decatboxylation is g chemical
reaction that releases water aud carbon dicxide. I the Depariment only took into account the Delis-9
THC and did not account for the amount of Deita-% THC post-docarboxvlation, then our Siate would ot
b e compliance with the farnm bill requirements and the produet would be considered federally legal
once it crossed state ines. We celeulate THO the sarne way that the maijority of other siates are currently
calendating for THO.

Comment:
You commented that Processors and Formulators need protections during mid-stream proceosstay,

Hesponse:

At this time, fedoral regulation dovs ned allow for processors or manufacturers to bave product ahove a
§.3% THC leval. The Departreent witt stay within the federal gnidelines for all hemp operations snd sl
processors will be treatod in the same manner, regardiess of the means thal they are processing raw
by,

mmiling address: 1900 Kanawha Blvd, East, Charleston, WY 252050008 WWW. g {% ricuiture . wy, ,?, SRY

physical address: 20.7 Gus B, Douglsss Lane. Charlpston, Wy 25342 I AoaaraRnie Wih fecleral snd $iee laws, e West VRgnis Deperimen of Agrauliag is proniiisd frem
) i i S HETEMS NG SENARES £ e DRSS oTrace, coln, raligion. sex, min. national origin o

H 2} Ao
telephone: B04-388-3880 » fax JOAE58-22303 1 anoeshy, dﬁatn i!v" Noicng DINGNESS), MOUIsa) BORGRIL, Mt Stetts. valan status, sn pritas! sHiistion,




£ anuments
Petition eirculated,

Response:

The West Virginda Departrment of Agriculture currently collects ficld samples of pre-harvest hemp
basically the same as Kentucky, The WVYIDA doos not take post-harvest samples of the product, WVIDA
i3 aweiting federal guidelines o be pat forh by fhe USDA and the FDA and continge to model our
program afier those, WVDA could lock into rocruiting assistance form WV extension in fiture years
after Kuies have been made for the 201 8 fanm bl

We appreciate your interest 1o these legislative rales and vour participation in the public comment
procesy, and we look forward to working with you in the future,

Singerely,

& > .
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Kant AL Leonhardt
Clopnrissionst



Froee: Susan Barbour <susanbarbour@live.com>

Semt: Monday, July 22, 2019 3:33 PM

To: WY Legisiative Rules Comments <rulescomments@wvda.us>
€ Susan Barbour <susanbarbour@live.com>

Subject: Title 61-30 Commaents

To ali,
Please see attached commentary on Title 51-30.

Thank vou,
Susan Barbour Wood
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restriction on the intendad hemp product fist should be included here, unless it is literally intended to
restrict the sale of otherwise legel hemp products within WY,

Lomment #6

Section 61-30-6

]

“Fiber products” do not require COAs. It is suggesied here that the use of "Fiber Products” be
rewritien to some meore inclusive Industrial term, or othenwise redefined to include other
industrial, non-edible and non-cosmetic uses of hemp {e.g., bloplastics, resing, and byproducts
of hernp that destray the nature of tha plant {e.g., scap from hamp seed o, fusl derived from
ail, 2tc.).

Lemmeni#d

Section £1-30-7

]

Section 7.1 -
o “human corsumption” cludes cosmetios and halr tare produnts according to definition

saction, despite cosmetic va. food use, whereas FDA product registration and labeling
reguirements differ somewhat
o Sugmest exchanging "CRD” for “Cannatinoids, including CBEY, unless the other
cannabinoids are not of interest? THO is a cannabinaid,
Section 7.2 ~ nead to define "absorption”. This lngically could include both food and cosmetics,
o Sections 7.1 and 7.2 are somewhat conflicting In definition and language in terms of FDA
regulation
Section 7.7 adibde products could ingiudse hemp seed derbvad oif products and hemp seeds,
which are natural entities of the hemp plant and aot "Cannabis-infused”. For example, Green
Siant creamed corn and Mazols Corn ofl are not "Corn-infused”. The word “infused” for foed
products would typleatly indicate an added Ingrediant, or in the case of hemp, an extracied
ingredient addad 1o tha product,

Respectfully submitted for your review and consideration,

Dougias Flight
111 Cracraft Ave.
Wheeling, WYV 26003

Susan L Barbour Wood
1208 K 9 s

43

Maoundsville, Wy 26041

), 304-559-8199




Appendix A —inventory summary of one store located in West Virginia

| ftem calegory

H
H

| Edible {(CBD infusen)

#products | # manufactured

? t products Torthy WY
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West Virginia Department of Agriculture
Kant A, Leanhardt, Commissioner
Josenh L. Hation, Deputy Commissionar

July 26, 2019

Susan Rarbour Wood
susanbarbour@live.conm

Dear Mz Wond:

Thaulk you for submitting public coruments in response o the West Virginia Department of Agricultnre’s
{WVDA s} proposed legislative rale, 61 8K, §29, brducirial Hemyp, and 61 C3.K. §38, Hemp
Froduets, All comments were reviewed by Department staff, compared to currend law and practices in
other jurisdictions, and considersd for inclusion. Below are e responses of the Cepartent.

Comment:
You cominentaed Seciion 2,14 shonbd address “hemp flower”™ more clearly,

Response:

The Department distinguishes between applicabiliy of 61 C.RR. §29 {Indusirial Hemp) and 61 CHE,
§303 {Herp Products} based on whether the product is unprocessed {raw} or processed. Hemp flower can
fail into both categories. The condition of the henyp flower will determine how it is addressed by the
Department.

Comment:
You commented Section 4.1 {registration} seeds further clarification

Response:
The Deparimeent provides the requested clarification, below, to your specific inquiries:

Chuestion: Does registrabion cover out-of-stale manufaciurers?

Answer: The Hemp Products rule covers out-of-state manufacturers by requiring product
registration for prodocts sold inthe State of West Virgiuia,

Guestion: Doss it cover hemp grown out of state”?

Angwer: The Industrial Hewp rale (61 C.8 K. 29} only covers raw hemp product that is grown,
processed, or possessed within the Swate of West Virginia, The Hemp Products rile (61 C.5.R. §30)
covers all products sold in the State of Wost Virgiola, regardiess of the origin of the raw hemp product
used o produce the hemp produoct,

Question: The rule needs narrowing langiage to address West Virginis-produced bemp produocts,

Answer: The Department ig {asked with regulating all hemp products, regardless of whether they
are produced 1n West Virginia or otherwise. To Himit to West Virginia producis ondy would not only
undemmine the Department’s ability to carry out its regulatory Banction, but also disadvantage West
Virgimia-produced products.

Commeni;

You commented Section 4.3 needs addiional clarification for product registration fees “per henip
product” and are concerned that one product could end up having multiple registration fees. You also ask
what makes a hensp product unigue and reguire 2 separale regisiration.

mailing address: 1900 Kanawhe Bivd. Bast, Charieston, WV 253086009 | WWW. S Erig U fture.wy. SRARY
physical address: 247 Gus B, Douglsss Lane, Charleston, Wy 2531% ; in ReGRTUANGE WIth tedarsl anod stats aws, the West Vinginda Deporlinend of Agrivuiters 15 probibited from
y , e ) o o P Ciseriminglicn in e pregrams and eenvdes un the frate, SR, 1GHEIG, S0, AE8. nathnal ongli o
teiephone: S30A-558-3580 « fae 345082208 1 ancociy, ettty {noiuming pintness), madival ponglicn, mantal salus, valrsn ateiug, and ootfies sttiao.




Hespounse:

A differend product is any prodect with a different formulation or size, This would Inchude products with
different ingredients, different labels, or a different size of container, as each produet wounld need to be
roviewsd.

The fee refated to the registration of product will be used toward sosts incutred by the registralion
specialist, compliance officer, regoletory mspeciors, chermists, and micrebivlpgists and related costs 1o
collect samples, determine the snitshility of the product Iabels, and analyze the sampies for g variety of
different analytes. The Departroent is not supported fscally by any other means for (e program and will
not be capable of ensuring safe bemp products and consnmer safely without the fees. Morsover, o setting
its fees, the Depariment has reviewed fee strustures and costs i other states and has detenmned that the
fees established are both necessary te support the program and reasonable comparad to other jurisdictions,
See W, Va, Code §19-128-7(4) {penmitting legisiative miles to addeess the “falssessment of fees that are
commensurate with the costa of the commissioner's activities in lconsing, testing, and supervising
industrizl herap production”}. The Department totends to bire additlonal staff to assist with the sumber of
oroduct registrations. We already are very familier with the registration process and curvently have gther
programs with similar registration reguirements.

Comment:

You commented Section 4.7 would be Impossible and iflegal as written based on the requirements of 4.3
and suggest editing to clarify. You alse commenied that without edits Section 4.8 will become
unreasouable or impossinie,

Respouse:

The Department modeled this lanpuage after other states. While regisivation by a manufacturer ig
regurred, this vude allows a metar! location to reglstor 4 produst to bring its own operations o compliance
and avoid penalties for carving the product. The Depariment is tasked with regulating ail hemp products,
regardiess of whother they are produced in West Virginis or otherwise. To limit to West Virginda produets
only would not only andermine the Departrpent’s ability o carry out its regulatory fanction, but also
disadvantage West Virginia-produced products.

Comment:

You commmentad Secoon 5.1 indicating # is uoressoneble for the Department to regulate overy retail outlet
of hemp products and neay discriminate spainst smaller businesses and/or individuals and vou supgest a
different definition of “manufaclurer™.

Response:
The Departrnent needs this information (where the products are being manufactured and 2old} in order to
provide praduct teaceability in the everd of 2 recal] or outhreak related o the produst.

{omment:
You commeanted on Section 6 suggesting the definition of “fiber products” be rewritien and expancd o
some more inclusive industrial teroy or otherwise be redefined.

Respanse:

The Departrment bas Jeft the 1zrm “Oher products” vague becanse the nature of those products can not be
further delineated a1 this time. As the industry and processing technology advance, the Depariment will
provide guridance documents detailing furiber mformestion on individualized products.



(ommenent:
You commaented on Section 7.1 and offered comments on defined terms inchuding “loman consumption™
and “CBD”,

Resposse:
The Deparsment Is awaiting furiher guidance fom the Pederal Food and Drug Administration. As
guidance becomes available, the Department will provide forthier guidance on these terms.

Comment:
You sommented on Section 7.2 suggesting 3 need to define “absorption”™

Beosponse:
As regulation of these products continues 10 develop m mespouss i federal guidance, the Department will
sontinue to denitfly additional guidance o provide to hemp processors, manufacturers, and retailers.

Comroent:
Yo eommentad on Section 7.7 poinding oot that edible products could inclnde some that are not

“infused” and the definition should be expanded.
Responae!
The Department believes that the term “infused” properly places the buyer on notice of the presence of

portieng of & hemp plant or extraet,

We appreciate vour intersst in these logistative rules and your participation in the public comment
process, and we ook forward to working with vou in the future.

Sincerely,

-
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Hent A. Leonhardt
Cormmissiongy



Frorm: WY Legislative Rules Commenis
Subject: P, Comments on industrial Hemp and Hemp Products

Fram: Ryan Ewing <Ryan.Ewing@S5tepioe-lohnson.com>

Sent: Monday, July 22, 2019 11:23 AM

To: WV Legislative Rules Comments <rulescomments@wvda.us>
Subject: Re: Comments on industrial Hemp and Hemp Products

Please see gttached Steptoe & Johnson BLLC s comments on the Department of Agriculture’s propeosed rulemaking:
Industrial Hemp and Memp Products.

Please cortact me should you have any guestions or concermns.

Ryan Bunne Ewing
teptoe & Johnson PLLG

F.0. Box 1588, Charleston, WV 25328.1588

Chenpnighi

Chase Towss, 17th Floor

707 Virginia Siregt, East, Chariesion, Wy 25301

O 304-353-8188 O 41 2.559-2250
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Stepioe & Johmson PLLE Note:

This s-meit ang any efachmenss ars confidential and may be proteched by legat privilege. T you sre not the infended recipient, be aware thal any disciosurg,
sapying, gistitaion or use of this emall or any attashirent fs prohibiled, I you have received this e-mail in error, please notify us immaedistely by reluming & 1o the
sander and delsle this copy fom your system. Thank you Tor your coaperation.
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Tuly 23, 2019

VIA HAND DETIVERY AND E-MALL
Ms. Madison Birchfield

West Virginia Department of Agricalinre
19040 Kanawhs Boulevard East,

RBuilding 1, Room E-28

Charleston, WY 25303
ralescomments@iwvda.us

Re:  Purple Leaf LLC and PhareaCBIYVs Jobnt Commoents on the West Virginia
Department of Agriculture’s Froposved Rules, Tndustrial Hemp and Hemp

Broducts

Drear dMa. Birchficld

By counsel, please find enclosed the jolnt conwnents of Porple Leaf LLC and
PharmaCRD on the West Virginia Department of Agriculture’s Proposed Rules, Industrinl Hemp

aad Hemp Producis.

Should you have any questions, please do not hesitate the contact ree.

[URERRRCRVRRRE

Ryan Dunoe Sseng (WY bB‘Q 130T
Toshua e Tarel ~N
S o

TANARRE LA et a e e an s s 2 S

Enel.
ee wiEncl.:  Austin Fisher
Enstal Heeves
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PURPLE LEAF LLC AnD PranmallBDY' s JomnT COMMENTS
ON THE WEST VIRGINIA DEPARTMENT OF AGRICULTURE'S

1. Imtredustion

The West Virginia Depanment of Agriculture ("WVDA™) inviles connnents on i
proposed niles, Industeiol Hewp and Hemp Froduis (collentively, the "Proposed Rules”}, which
generally provides for the WVIA e regulation of the growth, processing, distributing, and ssle
of hemp and hemp products throughout the state of West Virgloia. By counsel, these comments
are jointly filed by aod on behalf of Purple Leaf LLC and PharmaCBD (collectively, the
“Conwmneniers’™).

. Current States of Law

The Agricultural Act of 2014 (the “2014 Famn B} grasted smate agricubure
departments the authority to institute statewide pilot programs for the growih, processing, and
sale of ndustrial bemp.” Pursusat lo the 2014 Famm Bill, the growih, processing, and sale of
dustrial hemp In West Vieginia is govered under the fndusivie] Hemp Development 4ot (he
“Hemp Act™).

O December 20, 2018, the Agricubiural Improvement Act of 2018 was enacted into Jaw
{the “2018 Famm B Therein, the 2018 Faom Bill deregulated homp and hemp by-products
from the Controlled Substanpes A, and requived the United States Departiment of Agriculivre to
promulgate regulations governing the growth, proccasing, and sale of hemp and hemp products
throughout the cuumry.é

In response fo the 2018 Fam Bill, on March 8, 2019, the West V wginia Legislature
furiher amended the Hemp Act with the enactment of House Bill No, 2684, dgricuitural
Progducts — mdustricl Hemp (9TB26947), Generally speaking, HB2684 amended the Hemnp At
1o reflect the 20318 Farm Bill and required the WVDA o promulgate through legisiative
nijemaking a legal regulaiory environment for the growth, processing, and sale of hernp and
hemp products throughout the Biate of West VYirginia.”

Pursuant to the Legislature’s directive in HB2684, the WVDA submitted for poblic
comraent two proposed rufes on June 21, 2019 (U Induserial Hemp (W, Va. Cede R, 61-2%-1 of
seq.y, and (i) Hemp Products (W. Va. Code R, 61-30-1 ef seg. ). Collectively, the Praposed
Ruler provide an all-encompassing regulatory framework for the growth, cultivation, processing,
testing, dispensing, and sale of hemp and hernp products throughout the Stade of West Virginda.

! :)c:& AGR.I(;;LTURAL Aoy or 204, PL 113-79, Feb, 7, 2014, 128 Beaf 4%,

2 Hee genpeally WV A, CODE § {9 [2E-F of sag.

3 Bee ACGECULTURAL IMPROVEMENT ACT OF 2018, PL 113-334, Brec. 2y, 2018, 1732 Stat? 4490

4 oA

3 See AGRICULTURAL PRODUCTS-IMDUSTRIAL HEMP, 2015 West Virginia Laws 1B, 26%4 (West's Mo, 2493,
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HE Comments

The Commerters offer the following commente for the WVDA’s eonsiderstion on s
FPraposed Rules.

A, Generally, the Proposed Rudes are Reasouable and Pragmatie.

Generally, twe Proposed Rules would create a reasonable and pragmatic vegulatory
envirenment for the growth, processing, and sale of hemp aud hemp products in West Virginia.

The need for some form of regulation is clear. The sale and conswmpiion of CBID and
rolatod hemp products has exploded throughowt the State.  While the Commenters hold
hemselves to the highest professional standards in providing compliant, safe, and logal products,
theve mre those who umfortunately do not. Indeed, zero regulation in & bigh growth market
concerning products for human consuroption is 2 dengerous combination that will always stivant
bad aotors,

The Simie of West Virginla should fully embrace the hemp industry and s participanis.
The expenential growth in the hemp and CBD industry will only Juther bolsler West Virginia's
soonomy and oreate jobs and revenue that did oot previously exist.

While the Commenters generally approve of the WVDA's Proposed Rufes, the
Commenters offer the following consuents B the WVDA’s consideration.

e

B. The Progoved Rafey Must Clarily that Connable Flower 83 2 Legal Hemp
Product,

WYDA's Hemp Producis would govern the “regulation of [alf] hemp products sold
within the Stade of West Virginia” As provided o the Proposed Bules, @ “hamp product™ or
“hewp commodity” “neans aay product derived from, or made by, processing hresp plenis or
plant parts, thai ave preparved in a forn available for commercial sefe””  Such products
incfude, buf are nor fwfted to

- Hemp seed derivaiives;

- Hemp soncentrales or extracts,
- Hemp edibles and drinks;

- Hermp tincture;

- Hamp topicals and {otions;

- Herap transdermal patches)

- Hamp fiber/Ober products,

-~ Hemp sead prcessed such that if is incapable of germination and processed such that
is suitable for uman consumplion;

- Hemp seed pressed or otherwise processed into pil;

8 W, VA CODER. § 613011

? W, VA CODER. §£1-30-2.14,

[
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- BHemp serosols;
~  Hemp vaping prodacts; and
- Pet trests or hy-products need in animal feed, if applicable by federal Jaw.*

Thus, the Propoesed Rudes So not definisively provide thar cannabis Bower (which mests the $.3%
THC theeshold) is a legal hemp product,

Notably, 8 “hemp product” dwes wot include: (i hemp that has net been processed in
way formy (i) hemp that has been mindmally processed, for purposes of transfer or sterage,

.....

including chopping, separating, or drving; and (iif) agricultural hemp seed.™

While cannabis flower (which meets the 3% THC threshold} is not lsted, 1t i
nonetheless a “hemp product” as defined under the Proposed Rufes, The Proposed Rulss state
that & “herop product” “menns any produet derived from, or made by, processing hemp plants or
plant parts, that are prepared in a form avaflable for commercial sate” “Processing” “means
sonverting [an] agricudiural commuodity inte marketable form, ¢

The Commenters’ cannabis flower that is made available for retail sale is: (i) derived
from hemyp; (1) is cultivated, wimmed, cored, and packaged in a form available for commercial
sale; and (3ii) as a resuiy, is an agrienttural conmumodity that bas been provided in & marketable
form. Accordingly, sannabis flower is a logal “hemp product™ under the Propesed Rules,

The Comgoenicrs encoarage the WVDIA to elandy that the sale of cannabis flowsr in the
aforsmentionad manner constitutes a legal “hemp prodoct”™ under the Proposed Rudes.

. The Manner in Whick Hemp Products Must be Registered is Unclear,

Pursuant to the Proposed Rules, sy individualientity that wishes to manufaciure or sell
“herap products” in West Virginia st somally register with the WYDAL® Soch regictration
includes various fees.™

Wotably, the Proposed RBules requites manufacturers (i.e., processors) of hemp products
10 pay & “regisiration fee of $206.00 pey hemp product” when submitting an aumual application
. ) &
16 process hemp within the State. '

! i
’ Worr: Al refersnees to “cannabis Howes” presumes that such produsts meet the 0,39 THC threshaid.
‘“ i

WoVA Do R, § 6130214,

? W, VA Cobg R § 61-30-2.20.

H W, Va, Cong R, 8§ 41-30-4.1, 5.5
& i

3 W, Va. Ooos K. § 61-30-4.3.8,

LS

§485125.1



As mentioned, the Propoesed Rules’ definition of *hemp products” 48 very broad, Hemp
procucts inchude edibles, tinotures, lotions, vaping products, cannabis flower, efc... Thus, onder
the Proposed Bules, it is unciear how a $200.00 regisuation fee per hemp praduct will be
appdied.

For example, PharmaCBD masufrcteres 20 milligesrn full-spectvum CBD “cherry-sow™
cdibles. If PharmaCBD packages the samne cherry-sour edibles i (3) a tharty (30} court bottle]
(1) & sixty (68 count bottle; and {81) an individual single package, are olf three (3) packages of
the sasne hemp product subfect o an individual $200.08 regiviration fecl

This problem is not unigue  just edibles. Roth FharmaCBD and Purple Leaf sell certain
straing of canmaiis flower o (1) pre-rolled blunts and (i) pre-rolled joints, I the sawme exact
strain of cannabis flower Trorm the same product ot 18 made available for commercial sale intwo
difforent packages, will the WVDA require 2 registration fee for both the pre-rotled joint and the
pre~-rolled blunt, even thoagh both have the seme strain of cannabis flower and come from the
same product Iof?

Furthermors, both PharmaCUBD and Purple Leafl seli thirty (30} mb bottles of tinciurs ol
Purple Leaf™s *“Foous Baby™ tincture oif ooraes in concentrations of 250 mg, 500 myg, 1,000 me,
and LS00 me JF Parple Feaf's “Foous Baby” iinclure ol Is processed from the same
cannabiy strain from the some product for, will the varions concenirations requive separafe
registration fees?

The guestion iz whether the WVDIA views “harnp products”™ as: (i) the packaging of the
product; or (if) the product itsell. As provided in the Proposed Rules, the Comrnenters siale thal
WYDA’S implementation of a regisiration fee per hempr product should be applied based on the
product, not the packaging.

. Manufacturers Whe Purchase Gut-068iate Hemp are Unable {0 Comply with
the Proposed Rules.

Pussuant 1o the 2018 Farm Bill and HB2694, the Proposed Rules explicitly provide for
{he manufaciore and sale of hemp products from herap grown outside of West Virginia, In ordey
to manufactiee homy products from out-ol-state bemp growers, the Fraposed Rules states:

As 8 condition of registration, &ff manufacturers are reguived o rataln
documeniation for sach product fot dernonstrating the sonree of the hemyp that
was ntilized fo maoufachire the hemp prodoct, inefading documentation that the
product was grown by a licensed hemp grower.

Thue, manufacturers sre mquired to retain documentation indicating: (8} the sowree of the produet
Yot and (i) certifiable proof that the cannabis was grown by a Hoensed hemp grower.

This requiremcnt Is simply not feasible for manufacturers who ave purchasing raw
cannabis from outside of the state, The purchase and sale of hamp thrmghoot the Uniled Stales
is hike any other national markeiplace. Rarely, if ever, do oul-of-stale manufacturers purchase
cannabis fower directly Fom the loensed hemp grower. Most, if pot all, purchases for cannasbis
flower are made through brokers, whe, a8 & matter of cowrse, preverd the manufacturer from
deating divectly with the individual who originafly grow the bemp, Moreover, raw cannabis is

”’ WoVa. CODER. § 61-30~4.8,

§495125.1 4



oftentimes sold amongst brokers, so the manufacturer 1y be the sixth, seventh, or even eigirth
owner of the taw cannahis before it is eventually procassed inte a hemp product for sale.

Tiae to the memer in which cannabis flower iz bought and sold, the menufacturer is
simply unable to carry the burden of reseiving documentation that the cannabis flower purchased
jn the nations! marketplacs was grown by a licensed hemp grower, The Commenters wish 10
make crvstal clear, however, that the Commenters sre always provided with a vertificate of
analysis indicating that the eapnabis flower purchased i the national marketplace is fegal
under the 2018 Farm Bill,

The Commenters urge the WVDA fo amend the Propoesed Rules 1o reflect this tssue. The
Commentors suggest that the WVIIA state that menufhcturers who purchase kemp grows out of
stnte satisfy the Proposed Rules 5o long as they possess a valid cerfificaie of analysis indicating
that the hermnp is compliant under the 2018 Farm Biil

IV, Cepclusisn

In conclusion, the Commenters appreciate WYDA and its Propoesed Rules. The
Commenters ave sstiing the industry standard for safe, legal, and compliant high-guality hemp
products throughout the State of West Virginie. The Commenters look forward t working with
the WYDIA now and in the futore, snd thank the WYDA for its review of the Commenters” filing
in this matter.

RA99E25.1 2



Waest Virginia Department of Agriculiure
Kent & Lagnhardt, Commissionsy
Joseph L Hatton, Deputy Cormnmissioner

Faly 26, 2019

Ryan Fwing
Steptoe & Johnson, PLIC
EyanBwingi@Steptoe-Johnson.com

Diear Mr. Ewing:

Thaok vou for submitbiog public cormments 1o wesponse to the West Virginia Bepartment of Agriculiure’s
{WYDIA's) proposed legislative rule, 61 C.5.R. §29, Industrial Homp, and 61 C.8.R. 830, Hemp Produsts.
Adl somnents were reviswed by Departmend siaff, comnpered (o current law and practices in other
furisdictions, and considered for inclusion. Below are the responses of the Departiment.

Conment:
The miles a3 proposed are reasonable and pragmatic,

Response:
The Department agrees with your conmment.

Clomspent;
The proposed mies must clanify that cannabis flower is 3 legal henp project.

Hegponse:

The Department distinguishes between applicabdlity of 61 TR R £29 (Industoal Hemp) aad 61 CER.
534 {Heorop Products) based on whether the product is unprocessed {raw} or processed. Henp flower can
{all inde both catopories. The condition of the hemp fower will detenuine how 1 is addressed by the
Digpartment,

Comment:
The manner in which hemp products must be registered s noclear,

Reasponse:

The WVIA will be providing » guidaoee document detaibing the step by step requirernents for registrants
to register. We will also put together 2 cheek list in the paidance document to assist those who wigh to
register their products.

Coment:

Mamsfaoturers who purchase out-of-state bemp are vuable to comply with the proposed rules due to the
way canaebis Oower is booght and sold the manafacturer is unable to camry the burden of receiving the
needed documentation.

Responss:

The WYVDA currently has similar registration/licensure programs with varicus other products, euch as
snnmnal feed and pesticides. Each of these proeducts, regardiess of the manadfaciurer’s ongin, mus! register
with the WVDA, This model is very sbmilar and 1:11@1@ currently isn’t amything in the rule that would not
allow for products oulside WV o be cold.

www. agriculture wv.gov

in ac"r:'aanrq With Tedersl snd St s, 19 Wast Vinginia Depastmeni 07 QicUiire i prandiied from

B i I HS PrOgrams and ArdAoes of e Basks of Tacs, $olar, relEon, sex, o nEional o o
annestry, disatiily fdnoluding biinonass ], medine! condition, medisl stas, velsran status, snd potics! aBitation,

mailing address: 1800 Hanawhs Blud, East, Charlssion, WY 252050008
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With respect (o the requirement 1o identify the soures of the hemyp, the Department considers this
information necessary 0 approprictely regulate. Becanse hemp cannot be legally grown withont a Heense
from ether 2 participatiox state or the UR. Department of Agricnliure, # i3 bmportant to know that the
products being sold in West Virginig have g legal ongin, Moreover, traceskality information is important
1o the eveni of an outhraak, o provide information both to the manufacturer of that product, the hemp
grower, and any other manufncturers who utilized that herop,

We apprectate yowr interest o these legisistive mies and vour participation in the public comment
process, aod we look forward to working with yvou in the future.

Sincerely,

>
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Kent A, Leorhardt
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Kaaton, Jennifer

From: Mike & Tricia Washinglon <teamwash1990@gmailcoms
Sent: Monday, July 22, 2019 242 AM

To: WY Legislative Rules Comuments

Subject: 67 CSR 30 and 61 (SR 28

fam g very small business that makes pet treats and bath soals that contain CBD. My family and 1 use this business as
way to make ends meet at the end of the month. | am not a multi-milifonaire trying to get richer in this business, | am

trying to support my family,
As a result, | find that if these new rules are implemented, | will be forced (e dose down my business.

My comments/questions sre as follows:

1. i1 am following FDA Regulations, why should my state that will be getting tax benefits from me implement additional
rules that will cost me money that will prevent me from sxpanding and possibly hiring emplovees?

2. Manufacturer registration/application is interchangad throughout the document. Wil | be avtomaticaily approved
once | pay the fee or is this in fact an application that can be deaied?

3. | cayry different scents of bath soaks and dog treats with different amounts of CBD. Will | have to pay the fee for each
different one? If so, | am aiready out of business because that would a $1,000 fee.

4. Each "lot" must be sent to an independent lab. | do not have a iarge lab and use my home kitchen. Therefore, Hdon't
have industrizl equipment to make large "lots". Will | have to send sach batch of dog treats that only makes
appraximately 110 treats to be tested? If 50, again | will be out of business because | can't afford that and if | pass # on
to my customers, my products will be too expensive to the typical Wyians. .

5. if i decide to add new products, will | Be able to amend my registration or will | have to wait until the next registration
period 1o expand?

6. The marketing section of Section 29 is very confusing. Does that apply to a manufacturer who wants to advertise
their products or does that section only apply to farms?

Thank you for taking the time to read my comments. Please consider every aspect of this Rule and how it will apply to
every West Virginian., We should all be able to benefit from itt not only financially but as a healthy alternative too. it

raust be affordable for all of us.

Thank you

Tricia Washington
Natural Family, LLC
304-549-1687



West Virginia Department of Agriculiure
Kent A, Leonhardt, Commissioner
Joseph L. Hatton, Deputy Commissioner

July 26, 2014

Tricia Washington
Matural Family, LLC
Teamwiash1990@gmail com

Drear Ms, Washington:

Thank you for submitting public comments in response to the West Yirginia Department of Agricultarg’s
{WVDA s} propused legislative nide, 61 C.8.R. §29, Induwstyial Bemp, and 61 C.8.H. §38, Hamp
Froducts. All commments were reviewed by Departiment staff, compared to current law and practices in
oiher jurisdictions, and considered for inclusion. Below ars the responses of the Departimend.

Qmestion 1. 1 ] am Hrlowing FUA Regulations, why should sy state that will be gewting tax benefits
from me oplement additional rules that will cost me money that will prevent wme from expanding and
nossibly hinog enployess?

Response: The Legislature has tasked the Depariraent with repulating all homp products sold within the
State of West Virginia. The fees for registration are sssessed to enable the Department {o carry out that
regulatory function. The Depariment does not receive any faderal or state fuods {6 support this program,
This program 1s designed (o provide consumer safety, allow for consumer protection, and ensure
consurmer eonfidence in the product. The fee related to the registration pey product will be nsed toward
costs dnurved by the repdsiration speoislist, complianee officer, regulstory inspectors, chemists, and
microbiologists and related costs to collect samples, determing the suitability of the product abels, and
analyze the saraples for a vamety of different analytes. The WVIRA is not supported fiscally by any other
means for this program and will not be capable of ensuring safe hemp products and consuroer safety
without the feos,

Dhuestion 2. Manufscturer ropistration/application {s interchanged throughoud the document. Wikl I be
automatically approved once I pay the fee or is this in fact an application that can be denied?

Response: I vour application for registration is complete, it will not be rejected. B for some reason the
registration is rejected, you will be reimbursed through our reimbursement process. We will ot charge
you if your application is rejected.

Cruestion 3. { carry different scents of bath soaks and dog troats with different amounts of CRD. Willl
have {0 pay the fee for cach different one? I so, T am already out of business beoause that would 2 $1,00¢
fee.

Response: Yes. You will be reguired 1o tegister each prodaet with the WVIDA and pay for sach different
product that is registered. We will be reviewing the labels for each product that we receive and potentially
testing each of the products. The WVIIA does not receive any federal or state fands 1o support this
program. Thig program is desipned fo provide consumer safety, allow for consurmer protection, and ensure
copsmmner eonfidence in the product. The fee related 1o the registration per product will be vsed toward
costs imeurred by the rogistration speoialist, compliance officer, regulatory inspectors, chenists, and

rating sddress: 1900 Kanawhs Blve. Eest, Chareston, WY 25Z05D00s | wWww. agriculture . wv. gov
physical address: 717 Gus &, Douglass Lane, Charlaston, W 25342 i gnoornands vl edarsl onad Sate ws, the wast Virginia Deeadment of Agiicgiune i proiibiied fiom
- ) o . 1 disodmington in & 2T And sEndoes on the b Ve, Ho0z, religion, SeX, sge, nEticnat sngin o
tstephione 304-858-3550 ¢ G 304-S08-2U03 1 ancestry, wisauiiy Snoiucing Dinoness), mediea conaiton, mantal slates, wieran status, snd palitical stiiation.




microbiclogists and related costs to collect samples, determine the suitability of the product labels, and
analyze the saraples Jor a vanety of different analytes. The WVIIA 15 not supported Jscally by any other
nueans for this program and will not be capable of ensuring safe hemp products and consumer safety
without the fees.

{Iwestivn 4, Eack "lot" roust be seat to an independert fab, I do not have a large lab and use mav home
kitchen, Therefore, [ don't have industrial cquipment to make large "lots”. Will I have to send each batch
of dog treats thae ondy meakes approxivastely 110 reats to be tested? 1050, again T will be out of business
because { can't afford that aud IF 1 pass # on to my customers, wmy products will be too exponsive to the
typical WV ians.

Hesponse: At this point, we do not have special provisions for very emall producers. The Bepartruent
will consider an altemative to this process in the future,

Duestion 5, 11 decide to add new preducts, wikl T be able to amend my registzation or witl | have to wait
uniil the next registration period o expand?

Response: If you are registering only to aell the product, and not manufacture the produst, vou may
contact B8 in writing ab sny tros o smend your registration. We are working o develop 2 suidanee
document that would specifically have this information in it

Cruestion 6. The marketing section of Section 29 is very confusing. Dioes that apply to & manufacturer
whe wants 10 advertise their products or does that section only apply 1o farms?

Hesponse: Heferences to “marketing” cordained in 61 C.8 R, §29 referned o the Industrial horap program

pperasied by the Department ender the 2014 Farm Bl Reforenees (o “marketing” have been removed in
this current rule hased on muidance provided in the 2018 Farg Bil

Wa appracists vour interest in these legisiative rules and vour participstion in the public comment
* i & . N . I
process, and we look forward to working with vou in the future.

Sineerely,
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Kent A&, Leonbardt
Commissioner



Keaton, Jennifer

From: Yo Farrah <farrahshiddenboliow@ yahoo.coms
Seat Tuesday, July §, 2019 128 P

Tas WY Legislative Fules Comments

Subsjact: Comments

| have read the proposed rules for hemp products. | was wondering if there were going to be any proximity rules for CRD
stores? How ahout restrictions in the stores, L.e, tobacco and alcohol? Just thinking of possibilities

Thank you,
Tom Farrah



Keaton, Jennifer

Fromm: Torn Farrah <tomfarrah@yahoo.com>
Semnt: Tuesday, july 9, 2019 2:.04 P

Ta: WY Legislative Rules Comments
Bulsjort: Commeants

{ also fesd if vou sell vegetation { CBD flower } vou should have a grow license,

Thank you,
Tom Farrah



West Virginia Department of Agriculture
Kent A, Leonhardt, Commissioner
dosenh L Hatton, Deputy Commissioner

Toun Fareab
farrahshiddenhollow@yahon.com

Trear Mr. Farrah:

Thanlk vou for submitting public comments in response 1o the Weat Virginia Department of Agriculinre’s
{WVDAs) proposed legislative rule, &1 TSR, §29, Industrinl Hemyp, aod 61 C.8.H. §38, Bemp
Products. All comments were reviewed by Department stafl, eompared to cwrent law and practices in
other jurisdicions, and considared for inclusion. Below are the responses of the Departinent.

Conmeants
Your comment asked whether there are suy proximity rules for OB stores.

Response:

WVIA has discussed proximity muies for stores selling hemp products in West Virginia. Hemp products
are curcenily being sold in everything from supermarkets to gas stations. Currsntly WVIERA does not have
plans to develop proximity rules for the locations of stores that sell these products, as they are carrently
sold nearly evervwhere.

Comnger:
Your conunent proposed that the sale of vegetation {CBD flowers) should require a grow license.

Respomse:
Those who possess raw hevap are reguised 1o have a grow license with the WVDA,

We appreciate vour interest in these legisiative rules and your participation in the public comment
process, andd we look forward th working with yoas in the futars,

Bincerely,
& \s\é\:} & R
R X2 \{"_.‘{ . _‘.‘:\.;.__“.z.“_;‘\\.,_\.,\.:\‘,.-.\‘3;\.‘;\\\'-“-‘ st
Kent &, Lecnhad
Commissioner
maiting sridress: 1800 Kanawhs Biwd. Eam, Charlesten, Wy 25305-co0e | WWW. 3 griculture . wv.gov
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Kaeaton, Jennifer

Frepsre: Don Smith i <donstaghemp@Doutiosk.coms
Sent: Tuesday, July 23, 2019 12:06 PM

T WY Leqislative Fules Commenis

Subjact: Fw: Title Series: 61-30

Bon fmith il

STAG - Standard Agriculture LTD,

ACE - Agri Carb Electric Corporation

WYHFC - West Virginia Hamp Farmers Cooperative Corporation
Board Member of the Minutemen Farmers Cooperative

Eram: Don Smith I <don.staghemp@outlooi.com>

Sent: Monday, July 22, 2018 11:32 AM

To: rulescomments@wyda.com <rulescomments@wvda.com»
Bubject: Title Serles: 61-30

fadison Birchfield AND
To Whom it may concern,

Please consider the following my persenal public commentary regarding Title 61 -30.

When | was first informed of this new set of rules, | was immediately skeptical as West Virginia went from
having some of the best Legislation and Rules in the Nation to guite possibly the worst, Background
investigation Requirements, the need to inform Law Enforcement of our Hemp Operations as if thisis not the
responsibility of Government, and an overly restrictive, ineffective and oppressively costly THC testing
protacol has all but driven Waest Virginia 1o the bottom of the National Cannabis Industry. (ther Hemp Legal
States are pulling ahead while our efforts to build the Cannabis Industry, by all predictions worth 10's of
billions of dollars within 3 fow short years, are suppressed by insidious and overly conservative restrictions
that only serve to give our competition the edge.

However, there is some merit to Tiile 61-30. The consumer of our West Virginia grown and processed
Cannabis must be assured they are not buying "Snake Gil" or tainted biomass. it is my opinion the State has
overly restricted the Agricultural part of the overall equation, while simultancously disregarding the customer.

Quuality is the key to developing this multi billion doliar industry. Statistical Process Control and Continuous
Process improvement is the only way 1o achieve quality. 'm not seeing any sign of it here. The State and the
Cannabis Industry must concentrate on the customer. it should be all of our goal to insure the customer is
delighted with their purchase of WV Cannabis Products. They should feel confident of the purity and guality of

i



their purchase. Otherwise, we Wast Virginians' have to satisfy ourselves at being #50 at everything, including
the Cannabis industry. Study Dr. W, Edwards Deming and Agricultural 130 protocols, immediate concentration
on organic certifications and "Flower" market development is also recommended.

Title 61-30 needs work and Legislative Funding before it is promulgated:
+ It costs the retailers and manufacturers toe much and delivers nothing tangible ...
+ It i5 too sophisticated 1o operate effectively without LEGISLATIVE FUNDING ...

+ There ara no provisions for Quality improvements. As with all prior il concelved Rules and Legisiation, there
has been little if any consultation with those of us in the Industry..

+ Registrations are the same as licenses. Processors and Retallers are NOT required by Law to be Licensed.

+ THC testing protocols and fimitations are hasad on arbitrary and capricious numbers, We should never have
to destroy a West Virginia Crop. THC levels can be scientifically manipulated for consumer goods. There is no
allowance for this in Title §1-30.

+ Scientific Testing for Pesticide, Heavy Metals, and a3 host of other contaminants is vital. Testing for all
ingredionts and their levels in products is vital, if the State is going to require this testing, then the
Laboratories within the State need to be the ones doing the work. If the products meet purity standards, then
the State should produce and sell the Cannabis Industry stickers that state the following; WEST VIRGINIA
DEBARTMENT OF AGRICULTURE TESTED AND CERTIFIED. That will drive consumer confidence and sales.

+ | do not recommend promuigation of these rules untilt these stickers can be supplied and until the
Legislature provides adeguate funding so the Departmant of Agriculture can properly protect the consumer
and effectively regulate the Hemp Industry.

Know this: Cannabis is the most beneficial plant on Earth. There is more food, fiber, fusl and medicine to an
acre of Cannabis than any other plant on Earth, How it is that a Free American cannot grow, use, prosper by,
and enjoy the most beneficial plant on Earth is a Crime Story that is now being told. it Is certainly an
Incorvenient Truth that Cannabis has been West Virginia's number one cash crop Tor well over four decades.
When you throw in all the Hemp West Virginians are now growing, imprassive numbers come into focus, i is
now time for all of us to take advantage of our Strategic Location and our abilities in Cannabis Agriculture.
Truth, Hard Work, and Quality can bring prosperity.

Regards,

Don Smith il

Agri Carb Electric Corp

Standard Agriculture LTD

Waest Virginia Hemp Farmers Cooperative

Minuternen Farmers (ooperative

July 22, 2018 - 11:32AM
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Don Smith |

STAG - Standard Agricufture LTD.

ALE - Agri Carb Electric Corporation

WYHFC - West Virginia Hemp Farmers Cooperative Corporation
Board Member of the Minutemen Farmers Cooperative



West Virginia Department of Agriculture
Hent A, Leonhardt, Commissioner
Fosaph L. Hatton, Deputy Commissioner

Fuly 26, 2019

Pron Bmith H
don staghemp@ontionk.com

Prear Mr. Smith:

Thank you for submitting public comments in response (o the West Virginia Depariment of Agricultore’s
(WVDA e} proposed Jegislative mile, 61 C.8.R. §29, Industrial Hemyp, and 61 C.3 R, §30, Hemp Products,
All comments were reviewed by Departiment staff, compared to current law and praciices in other
jumsdiotions, and considersd for inchusion. Below are the respouses of the Department,

Comment:

You comment the rule costs retailers and manufacturers too much and delivers nothing tangible, is too
sophisticated (o operate effcciively withont legislative funding, kas no provision for gualily improvements
and has failed (o consult those in the industry,

Eesponse:

The WV Legislature requires the program to 3ot fees w allow the program to function. This mandate
resuils in related lioeose and testing fwes. The Department 1s constantly striving to lmprove its processes
and bas sought input from multiple industry and regulatory sources inclading this public comment period.

Comment:
Yo commented that registrations are the same as Hoenses and thad processors and retailers are not
required by law to be licensed.

Response:
‘the Department disagrees with this interpretation. Licensare to grow Industrial bemp is specificaily
required by West Virgioa Code §18-128-5{a) (“A porson growing industrial hesnp shall apply to the
commissioner for a license on a form preseribed by the commaesioner.™). See afse W, Va, Code §319-12E-
7 (suthonzing rulemabing fo “[Thcensing persons who wish 1o grow, cultivate, hondle, or process

L4

industrial hemp™). The language cited refers to required licensure 1o handle “henip products or ¢xteacts,”
and w0t the raw herp produet.

Comrngnt;

You comment that THC testing protocols and Limitations are based on arbitrary and cepricious munibers
and that crope should never be destroyed becanse final THC levels can be scientificaily mamdpulated for
conmpmer goods,

Responas:

The Departiment does not perform arbitrary sampling, its protocols being siviiar to other siatos, most
notable all states the Department consubied targed the top of the plant. Samples collecied in the field are
to be as representative of the grow area as possible. Testing profocols follow industry standards, The
Drepariment is commitied 1o complyving with the federal 0.3% THC coacentration lmit,

Comment:
You comment that additional scientific testing is neaded for pesticide, heavy metals, and others, You

fes T . R RSN A : g NS
rrsiting addesss: 1800 Kanawhs Bivd. Tasy, Charleston, WY 28805-0008 |+ WWw. @gricuilure . wv. gov
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- * ! A ’ Do slsarimination It srogrems and senvizes on e basiz of rase 7, M, se, BiE, rabiong G
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further want the state o nse state laboratories if such additional testing is required and then issue a label
or other markeiing device fo promote WVDA testing and certification 1o increase consumer confidence

and sales, You sugpest bolding off oo promulgation of these rules uutil the labeling aod recommended

logislative funding is In place.

Hesponae:

The Departracat doss aot have currend plaos for additiooal testing or adding other purity standards. The
Department is committed to promoting WV agriculture and will take vour comments relaied to purity,
slata laxb testing, labeling and marketing under consideration. The Dlepariment will uot delay the
promwulgation and duplementation of these rules as mandated by the WV Legisiature.

Comment
¥ ou cormmenied on the beneBieial wse of cannabis and He potential for economic prosperity for West
Yirginia if allowed to fourish without nnnecessary regulation.

Besponse:

The Depariment looks forweard to the iremendous growth of the hemp indusiry and i3 commined o
proqoting herap and bemp produces while complving with state and federzsl law,

We appreciate your inferest i these legislative mics and your parhicipation in the public comment
process. We leok forward o working with vou in the Riure,

Sincerely,

" &~ _
“.e"{\"‘ e " &\\: £\\\;.\\~3-.“““-\\-
o et el RO e T B e

Kent A, Leonhardt
{pmardssionet



Keaton, Jennifer

From: WY Legislatie Rules Comments
Sulsject: W industrial Hemp Amandment Rule Changes

From: arile forman <formanarlie@gmail.come

Sent: Friday, July 19, 20189 10:27 PM

To: WV Legislative Rules Commants <rulescomments@wedauss
Subject: industrial Hemp Amendment Rule Changes

Please find attached some guestions and comments with respect to proposed changes. { ask that | remain anonymous.

Thanks
Arlie



Guestions and Comments Regarding Amendment 1o Existing Rule — industrial Hemp
§ 61-22.3 License to Grow Hemp
3.1.c. Any other information the Commissioner considers appropriate,

Comment: isn't this epen ended and bow are decisions made with respect to what information is
necded? Are decisions made based on data or are decisions reactive or proactive 1o situations? Foran
emerging industry in WV this could potentially add cost and burden to the grower, Do other
requirements {information) the Commissioner deems necessary go through a public commant period
before they are enacted?

3.2.a. Each first time applicant shall file 3 set of the applicant’s fingerprints, taken by a law
enforcement officer.....

Comment: Isn't this presently done by a service of some type?
3.7. The annual “License Fee” is 5100 plus five dollars per acre.....

Commaent: Should the per acre amount be prorated so if you were only farming 1.5 acres the license fee
would be 5107.50 or would any portion of an acre constitute a whole acre?

3.9. A copy of the license shall be displayed at each location where a licensed acthity takes
place.

Comment: How would vou do this in a field? Laminate and fixto & fence post?
§ £1-29-4 Netification Reports

4.1, Within sixty {60} days of being issued a Hicense pursuant to section 3 of this rule, the
licensee shall certify to the Commissionar that he or she has provided a copy of that license to
hoth the sheriff of the county in which the hemp is being grown and the local detachment of the
West Virginia Sate Police.

Comment: Why? Will law enforcement visit my farm just to inspect or in response o a complaint
founded or unfounded? This same information is made available to law enforcement in Sectkin 3.4.a.
My concern isn't with law enforcement because | do not intend on breaking the rules. My concern s
with other people who don’t understand that | am growing hemp and not marijuana. Anyone could
make the accusation to law enforcement that | am growing marjuana and net hemp and law
enforcernent would likely show up at my house. What happens at that point? Isthere seizure of plants?
A probable worse situation is those individuals that just don't like the program/plant or want to cause
trouble for me or law enforcement make the accusation. | think you can see where this has the
potential for abuse. Which it turn is Does the accusation by an anonvmous or named individual
constitute probable cause? if so, does this mean law enforcement can search my entire property.
Again, | don'tintend on breaking any rules but my farm is also my home and | have to think about my
family and our reputation in the community. If this is included in the rule, how do vou Certify that you
have provided law enforcement your license? Would they stamp it received with a time and date and
give you a copy 1o send the Commissioner?



4.2.a. Documentation, according 1o protocols approved by the Commissioner, showing that the
seeds planted are of 2 type and variety cartified 10 contain no more than the maximum level of
THC authorized by this ruie;

Comment: How do you accomplish this? Pm not a plant sciences guru and have only grown two
seasens. T the mother and father from a crop are hoth tested and both are found to be below the
maximum THC amount would that suffice? if there are ather technologies or methods 10 sex a seed |
waould ke to know about them. This regquirement if not carried out cautiously could cost growers a
great deal of money if seed banks are the only resource for sead. Please leave in some provision that
will allow growers the opportunity to develop their own sead. For this lndustry to survive the initial
years, growers need 1o drive down costs especially when returns are small. dont want this
epportunity to be iost for the average farmer and only corporations be able to navigate the process.

5.1 Aficenses Is subject 1o the sampling of his or her industrial crop at any time during growth
and harvest to verify that the THC concentration does not exceed the concentration permitted
by this rule.

Comment: This ties into my comment from 4.1, This could be an open-ended liahility. There is nothing
stopping the testing of a crop every month. Testing isn't a small cost to the small-scale grower and if
some concerned citizen were 1o tell law enforcement that | am growing marijuana (out of ignorance or
just to cause issuss for the grower) when | ars really growing bemp there couid be more testing
involved, Wouid this testing be my responsibility? This could also take quite a bit of time resolve and |
can see where this might be abused. | can appreciate the Departments concern over some disreplitabie
grower trying to grow illegal plants but hemp was taken off the schedule 1 list and WV has & hemgp
program so the crop isn't ilegal. Some of the suggested rule changes seem to still think of hemp as
marijuana. | would think a larger concern is someone "guerilia growing” or mbedding the plants within
another crop in an attempt to hide the plants.

5.3, The word complete is spelied incorrectly. | am not judging, my spelling and grammar is
horribia,

5.7. As part of testing and inspection.... each licensee shall pay for all actual incurred
laboratory analysis testing costs that the Department considers appropriate, including retesting.

Comment: {an the laboratory costs be defined per test so growers can forecast the cost? s testing
performead by a State iab or third-party independent lab? If performed by the State lab what is the
centingency plan if the State cannot perform the testingy What happens with the farmers crop? Canit
be harvested, dried or sold?  wouldn't want to see farmers loose significant investment due to
someone retiring or leaving the Departments fab. Farmer’s can invest thousands of dollars per acre to

grow this crop so there is a Jot of risk,

R.8.a Permissive testing undar this section is subject to availability of Department eguipment,
facilities and personnel.



Comment: Can this be explained further? is the intent to offer additional testing service to the farmer
to identify other compounds or confirm that compounds do sot exist? i the State could issue a
Certificate of Analysis or COA that wouid be 3 nice option.  This might actually help move WV hemp
inside WY and o other states providing there is reciprocity between siates with respectio
transportation of biomass. Please make the transport across stale lines reasonable. | have spoken with
several people in Keptucky who have interest in WY hemp and with only @ small number of extractors
within the state it keeps the price for biomass low lacally. The more options and competition the bettar
for the farmer and perhaps the State,

Quastion: Hypothetically, what happens to a crop that has been tested twice and found to exceed the
mandmum THC level, Iets use successive tests indicated THT at 8.31%, is the crop destroyed by the
grower? 15 it destroyed by the WVDA or Law Enforcement? Who pays those costs? | helieve THC leveis
can be impacted by growing conditions so its possible for a grower 1o use pood seed and still excesd the
manimum THC levels.

Commeant: Please make transport across state Hines with hemp {live plants] and harvested biomass
reascnable. Please worlk with the other staies and maybe some form of mutusl agreement or
recognized recipracity of 3 hamp license can be reached to facilitate transport of hemp cutside the
state. If you five in WY and need to transport to Florida it might be tough to coordinate permission slips
{for lack of a better term) {0 cross through multiple states before you loose your crop,



West Virginia Bepartiment of Agriculture
Kent A Leconhardt, Commissionser
Joseph L Hatton, Deputy Commissioner

July 26, 2019

Arlig Forman
formanarlile@gmail.com

Drear Mr. Forman:

Thank you for submitting public commends in response to the West Virginda Departroent of Agriouliure's
{WYDA"s} proposed legislative rule. 81 C.8.R, 829, Tedustrial Hemyp, and 61 € 5.8, §38, Hemp
Froducts. All comments were reviewed by Department etaff, comparad 1o cormnl lpw and practioes in
ather jurisdictions, aod considered for nchusion. Below are the responses of the Department.

Conmmerd:

You commenied on 61293 License to Grow Hemp, 3.1.c. Any other information the Conamissioner
considens appropriate. You indicated the words “any otber information™ is too open ended and asked how
decisions are made by the Departisent. You asked H new requirements were needed, would the public
comment peniod be oheerved?

Responsal

The language of concern 35 oot new, 1t s current law and allows the Commissioner to respond to changing
federal repunlations and other cirenmetances £o enswre the integrity of the hemp prograra. The Departinent
uses the best data available to drive their decisions and strives to be proactive when possible. Aay
changes to the legisiative mile would require a legislative process 1o include a public comment period.

Conments
You commentad on the Oegerponting process for new applicants found in 324,

Hesponse:

The Depariment eniers into agrecments with authorized entities for applicant fingerprinting. Language in
the 2019 Regular Session allowed the Department io reake these changes to streamdine the process,
Thess changes model the statutory language and make It casier to comply with the background check
PROCEsS.

Comment:

You asked whether the Depariment would prosafe the annoal cense foe of $100 plus five dollars per acre
it less than a full acre was farmed, or, if any portion of an acre would constitute o whole acre for purposes
of the fee?

Hespoxnse:
The Departrnent does pot prorate acresge and any portion of an acre is charped as an entire acre for

purposes of the five dellar per acre fee.

Comment:
You asked how to comply with 3.9 requiring a copy of the license to be displayed at each location where
a Hoensed activity takes place.

maling addeess 1900 Kanawhs Bivd. Bast, Chadeston, WY 252080000 | Www. agricullure wyv, gov
prysical address: 917 Gus 7. Douglass Lane, Charleston, Wy 25512 U In aesordance with fegerst and state favws, the West Virginla Deparimens of Agneuiwirs is proniined frem
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Hesponse!
You may laminate and affix the license to a fence post.

Comments

Y ou had several concerns about 4.1, relating to potification reponts that reguire lcensees o provide
copies of their heense to the county sheriff in the county where the herop is being grown and to the loal
detackunent of e WY Stale Police, You had several guestions reiated 10 law enforcernent’s actions afler
aotification was provided, including questions about anonymous complaints, confiscation and probable
cause. You also askad how you conld prove to the Department that you provided your license to law
enforosment,

Response:

The rule langnage of consern mirrers exdsting code language, slready in effect, that was added by the WY
Legislatore in recognition of law enforecment’s need to quickly and easily know who has legal Heenses.
The Depariment cannot respond to the questions yon posed related 10 law enforcement’s activns or bow
they weuld respond 10 a complaint, The Department certification only reqguires a simple signed and dated
statement from the licenses indicating they have provided law enforcement with a copy of thelr livense,
You should check with your ncal sheriff and WV State Police detachment for their individeal policies for
aceepting these documents,

Conpents

You commented on 4.2.a, askong how to accomplish documentation protocols showing that the seeds
planted arc of a type and variety to contain no more than the maxiseum level of THC aunthorized by the
rile.

Response:

The Deparinent does not dictate where conforming seed must be sourced. The Diopaninent reguives
documented assnrances that licenseey are complving with the rales becanss the Depariment wants
Heensees to source seed that produces below 0.3% THC o minimize ondesirable oufeomes, Hven when
icensees source seed below 0.3% TH the orop the sced produces nust still be tested and may st bave
the potential to sxeeed that areourd due to environmental variables,

Comument:

You commentad on 5.1 related to lcepsse being aubject to sampling of the crop at any Hime during
growth and harvest in order 1o defermine THO concentrations. You are soncerned about open-ended
Hakility and relaied cxpenses for repeated testing.

Hesponse:

WYVDA is committed fo fRirness and i3 5ot going to constantly test Heensee’s crops. I law enforement
has suspicions about the crop they can complets testing. WYTIA will sample the crop pre-harvest and
charge accordingly for that sample and lesting,

Comment:

You sommented on 5.7 relating 1o the payment for testing and mspection vosts, including retesting. You
asked if prices could be published, who would serve as a backup Iaboratory and what happens 1o the crop
if the testing doesn’| take place.

Respanse:

Laboratory test eosts are held as low a8 possible and still allow the program o function. Each variety
gown must be sampled. Tesling prices zre not pubbshed aed can chasge over time. The Department

iechnician’s tme wvolved in taking the field sample iz curvently charged at $35.00 per hour including



drive time, and proposed is a muleage charge o cover the expense of the vehicle, Tesis will oaly be
performed in the Departments certified laboratories. The orop cunmot be sold untif testing shows
complisnce with the rule,

Comment:
You comnented on 5.8 eelated to permissive testing asking for additional explanation and clarification

and wcluded a hypothetical about what happens 1o 2 orop that exceeds the allowable THC concentraiion
and who bears the soats. You alse commented that iransport across state Bnes with henip is needed 1o
facilitate mmterstate commerce.

Response:

The intent is to offer addittonal tosting if the grower wanis this service and il the Depariment has the time
to perform ihe grower reguested fests, .3% THO concentration is the legal bimit unless otherwise aliered
by the VISDIA and for the crop 1o be sold it must be 0.5% THO or ess, Reparding the trassport of hemp
across stale lines, the Department is following the USDA rulemaldng currently underway that deals with
this issue and intends to comply with their guidance for transpor.

We appreciate vour interest in these legislative rulee and vour patticipation in the public comment
process, and we look forward to working with yon in the fulure,

Sincerely,

N el
- -
¥

Ex

Nt g RN

Kent A, Loonhardt
Commissioner



Keston, Jennifer

Fronm Timothy Luce <timothy@ presidiostudios.com>
Sent: Monday, July 22, 2019 1158 AM

Tar WY Legisiative Rules Comments

Suhject: Comment regarding industrial Hemp Amendmaents

1. i see no provision for contracting with third party seedling growers, is that prohibited? {if permissable, would the
grower be recuived to have a license?)

2. Is leasing high tunnels from a third party acceptable for growing seadlings?

3. | see no provision regarding seed procurement. Is ordering sceds from a supplier outside of WV permitted.

4. | see no pravision for contracting with a third party 1o grow industrial hemp in WY, Is contracting with a third party
that has a license to grow in WY permitted? {Would we need {o have 3 license to grow, and the third party alsoc has a
licanse o grow, or would it be acceptabie for the third party to have the license 1o grow.)

5, Can we purchass seedling a from out of state and transport thase to our growing site

Timothy Luce
Alderson, WV



West Virginia Depariment of Agriculture
Kant A Leonhardt, Commissionar
Joseph L Hatlon, Deputy Commissioner

Juby 26,2019

Dar Mr. Luce:

Thaak you for submitting public coraraents in respouse 1o the Wesl Virginia Depaniment of Agriculiure’s
{WVDAS) proposed legislative mile, 81 CAR. §29, Indusivial Homp, and 61 C.E.R. §30, Hemp
Products. All comments weare weviewed by Deparlment staff, compared to current law and pragiices in
other jurisdictions, and considered for inclusion, Below are the responses of the Departiment.

Comment:

You commenied that you saw no provision for contracting with thivd party seedling growers and asked
whether that was probibited. You guestioned, if permissible, would the grower be required to have a
license?

Hesponse:
Condracting with third-party geowsrs 1s peemissible, so long as the grower has a beense, The individual
growing the hemp ia required to have a license,

Comment:
You asked whether § is acceptable to lease high tunneds from third parties for growing seedlings.

Response:
Yes, lensing high tonnels is aceeplable, but the Department will require a copy of the lease to be
submitied and & background check on the swner (o be parformed.

Comment:
You comanenied that von saw no proviston regarding seed procurersent and asked whether ordering seeds
from a supplier outside of Wast Virginia is permitted.

Response:
The Bepartmaent dogs nof regnlate seed prosurement. Ordenng seeds Fom s suppiier cutside West
Wirginia is permussible,

Coramonts

¥ou eommented that you saw no proviston for eontraciing with a third party {o grow indusisal bemp in
West Virginia and asked whether contracting with @ thivd party that has a losnse 1o grow in West Virginia
is permitted. You asked whether both vou and the third party would need to have a Hoense 1o grow, orif i
wonid be accepable for the thisd party alone {0 have 2 Hoenise (o grow,

Regponse:

Any peraon growing or possessing raw, uiprocessed bemp 18 required 1o hold a license. In the scenario
¥ ¥ 2 : B o VI _ _

you preserted, both you and the grower would be required 1o hold a beense.

malfing eddress: 1900 Kanawha Bl East, Charleston, Wy 283050008 | www . agriculiure. wv gov

p}'!y{,;irai avdress: S17 Gus N Dnu‘giass Lane, Chsheston, VW 25312 i i ancardancs wih fedeml and state lews, the Wost Yirginia Deparment of Agnoulbune o orafibitey from
I ' ’ e . e P disgrimingtion In ke DFNGISTE NG SAVICES A Tne RN O rend, toltr, refighan, 5o afonal ogin ot
talephone: JG4-558-8850 » fax AQ4-B8582203 U sneantry, dsabifty nelding DINORAREE, MEGIE! SNINN, MANNE! SIATS, Vettian status. 2nd pulitaal afflintion.




Comment:
You asked whether a grower may prrchase seedlings a from out of state and transport those o the

£rower’'s growing site.

Besponse:

The Department does not regulaie seedling prosureracnt, Ordering seedlings from a supplier outside West
Virginis is permissible, provided that the scedlings were produced by an individual Hesnsed o his or her
respective siate.

We appreciate vour mtersst in these legislative mles and vour participation in the public comument
i ) & - X
process, and we look forward o working with vou in the future.

Sincerely,

= N .
> q
o~ At

Ju s
R e )

Kent A
Commissioner



Keaton, Jennifer

Fromy WY Legislative Rules Comments
Subject: Fd COMBMENT to WY §71-28-1 ef seq. and §1-30-1 at sexy.

From: Mason, fennifer <ennifer. Mason @DINSMORE.COM>
Sent: Monday, luly 22, 2019 7:30 P

For WY Legislative Rules Comments <ralescomments@hwvdauss
Subject: COMMENT 1o WY 61-2%9-1 et seg. arwd §1-30-1 et seq.

To Whom It May Congern;
THREE COMMENTS:
First:

The reguiations permit the WV DOA to conduct testing of the hemp plant in order to test for the Delia 8 THC
concentration. The WVDOA has chosen to use GC {esting, which heats up or carboxyiates the biomass when
testing. This process modifies other components of the hemp plant and changes them to THC, specifically
changing what was THCa (an acid} to THC.

1. Accwdmg to the 2018 Farm Bill, as it amended the Agricultural Markehing Act of 1946 {7 U.S.C.
1621), “SEC, 297A. DEFINITIONS. 22 ““In this subtitle: 23 ~*(1) HEMP .~ The term ‘hemp’ means the plant
Cannabis sativa L. and any part of that plant, including the seeds thereof and all derivatives, extracis,
cannabinoids, isomers, acids, salis, and salts of isomers, whether growing or not, with a delta-9
tetrahydrocannabino! conceniration of nof more thm 0.3 percent on & dry weight basis, WV has incorporated
this definition of Hemp into its legislation. susiinesondstss N

ey e e ¥ VA
ST B AT \.\"‘\sm;'.‘m i S A TEDT

2. in legal interprelation of statutes in WV, vou cannot remove any piece of the definition, Therefore, a Court
would read the statute “in parie Materia” which means in combination with one another. in considering civil servica
statutes it is important to follow the statules as closaly as possible in ordar to carry out the inlention of the
Legisiature that enacled them. Sees Legg v. Smith, 181 W . Va. 788, 798, 384 5.E.2d 833, 835 (1989). Looking
at a similar statulory system, this Court has recognized that "jojur Civil Service System Act. . Lisa
conglomearation of siatutes that must be read in pari materia." Syliabus Point 1, Siate ex rel. Callaghan v. W,
Ya. Clvll Service Commission, 166 W.Va, 117, 273 S.E.2d 72 {18801 is axiomatic that a court must whenevar
possibie read statutes dealing with the same subject matlter in pari materia so that the stalutes are harmonious
and congruent, giving meaning o each word of the statutes, and avoiding readings which would resull ina
conflict in the mandates of different statulory provisions. "Biatutes which relale o the same subject matler
should be read and applied fogether so that the Legislaturd's intention can be gathered from the whols of the
enactments.” Syllabus Point 3, Smith v. Stale Workmen's Compensation Com'y, 1680 WVa, 108, 218 8.k 2d
361 (1975). See Parkins v. Londeree, 146 W.Va. 1081, 1060, 124 S.£.2d 471, 476 (1862). Citing Mangus v
Ashley, 1898 W.Va. 651, 487 S.E.27 308 (1897,

jand



3 Sa, if a Court interpreting the Statute is going to read it “in parie materia”, how do vou read 1t all

together?
i Let’s start with going through the definition point by point. First, “the term “Hemnp™ means the
plant Cannabis safiva L snd any part of that plant, iocleding . .07
b, 30, the real guestion is how that definition works:
i Shenild vou “group together,” a3 in one lof, all parts of the plant and then measure, or
i. Shoukd you look at each part separately?
& in reviewing the definition “in paric Materia” |, the defimtion says plant and any part of the

plant. The definition appears to indicate that in determining whether a plant is hemp, vou can ook at “the
plant’” and “any part of the plant”. 'What it does not say is that you can combine just the pars high in THC to
test the whole, It scoms you can fest gither the whole or any part individually, However, it does not indicats
that you can select only the highest THC content parts, combine them together, and then test.

Why do say thig?

1. Hemp is a) the plant {the whole thing) AND b) honp 15 any part of that plant . . | incloding individual
items.

2. If you take the whole plant and measure, you bave a frue vesull.

3. W vou take each individual part snd measure, you have a tras resull,

4, However, iaking hust the parts most high in THC, decarboxylating them thus turang THC: wto THC,

inacourately reflects higher content that is true of the “plant” and “any individual part”, which is how the
definition 1g designed,

The nexi guestion {s whether, in testing, (regardiess of whether it is of the parts or the plant}) the WV
Drepartment of Agricuiture can vse a test which decarboxylates the THCa material in order {o gef a true test of
the THC concendration.

The heart of the answer staris with the word “Concentration”™~what iz the “concentration” of THC in the plant
and in any part of the plant. I vou want to tost the concentration of defta-9 Tetrahydrocannabinel, you {the
WY LHGA) should nod first change another component of the plant THCa into THC St and then test, That
artificially raises the result. The statutory defindtion doesn’t ask for that. The leiglature could have inchuded
THCs in the definition, #f didn’t. The legislation doesn™tindicate THCa matters at alll I would be like saying,
tet's dest the chitorophylls of the plant to see if il is hemp, That ise’f the way it is defined. Just becanse THCa
can be “scientifically” modified into THC by essentially heating it (the most common way we have always
tosted for THO content in blood), doesy™t mean i is a proper method fo fest for the THU concentration which by
definition will define whether the plant {s bemp or not. Conducting the test the WV DOA currently uses 1o fest
for the Delta 2 Concentration of THC s in error, By first changing the THCa o THC to determine the
comeeniration, hemy farmers are left with s difficelt dilemma,

What Congress and Iater the WY legislature indicated was that the test for determining whether
cannabis sativa I plamt is heran or not is. by definiton, ONLY the concentration of THE in cither the

plant or the parts of the plant, So, if the hud slone has 8 concentvation of Delts § THE of higher the 03,
then it fsn't hemp. Whether and how THCs mieht lonpact that result 18 NOT part of the definitien,

Dnportangly, there s 8 test that will not artificlably fnclude the TH s sontent fn the result, Flease soe the
aﬁaci@ referenced below,

The definition is where the WV DOA should start with the analysis, I the WV DOA uses 2 test that artificially
raises the value, it is conducting a test outside the slatutory defindtion and thersfore, is in viclation of the statute.

slisatedd
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Further, other states such as Kentucky follow the method that DOES NOT include the THCa in the total measure. {See
sampling and testing procedure from the Kentucky Department of Agriculture aitached above.}

Now, what the WY DOA may be relying upon is language in another portion of the Act which conflicts with the definition
stated above. Thatis, in Subsection G Hemp Production, Sec. 297 B State and Triba! Plans, the stalule indicates that

“123 CONTENTS. —A State or Tribal plan referred to in paragraph (13— “{A) shall only be reguired to Include— “{i} &
practica to maintain relevant information regarding land on which hernp is produced in the State or territory of the
ndian tribe, including s legal description of the land, for @ period of not less than 3 calendar years; “{l} a procedure for
testing, using postdecarboxylation or ather similarly relfable methods, delta-3 tetrahydrocannabinel concentration levels
of hemp producad in the State or territory of the Indian tribe; “{il} @ procedure for the effective disposal of— “{l) plants,
whethier growing or not, that are produced in vickation of this subtitle; and “{i1} products derived from those planis; “{iv)
a procedure to comply with the enforcament procedures under subsection {e; “{v} a procedure for conducting annual
inspections of, at & minkmurn, 3 randorn sample of hemp producars to verify that hemp is not produced in violation of
this subtitle; “{vi} 3 procedure Tor submitting the information described in section 297C{d}2), a5 appliceble, to the
Senretary not more than 30 days after the date on which the information is received; and

However, when two parts of the statute that must be read in combination conflict, the guestion is can they be made to
he read in parie materia, together, somehow. Here, the “postdecarboxylation test” cannot be recanciled with the
definition of hemp. it will not test the concentration of THC. However, the requirement has a second “Or” clavse that
can be read in parie mataria. That is the state can provide 3 "similarly reliable method.” Since the postdecarbowyiation
cannot be read in parie materia with the definition, it must be oiiminated. A reasonsble tast is noted above and an
example from Kentucky is attached hereto,

SECOMD:

The Rules, as currently promuigated by the WVDOA, do not provide any guidance 10 processors wha, when processing
hernp from biomass to end product, have product that, for a short period of time, exceads the concentration level
nermitted by law. 11 is acknowledged that the biomass product as i arrives et the processor st be hemp and that i
wiil include a COA or Release from a State DOA and that no retail product should feave & processing facility thet is not
vaiidated by an independent third party test for contaminants and potency confirming it is a legal product. The Rules, as
currently prorulgated by the WVDGA, do not provide any guidance to processors who, when processing hemp from
Biornass 1o end product, have preduct thai, for 3 period during processing, axcesds the concentration tevel permitted by
faw, When cannabidio is extracted from hemp, the off /THC that s contained in the plant is concentrated. Whenitis
concertrated, even though the ofl is derived from 3 plant thet complies with the definition, the THE concentration may
risz ahove the legal iimit while in processing — sometimes up 10 3% as we understand. Procassorns seek specific retef
from the WY DOA with respect to; maierials stored on site; materials in processing labs; material transported between
processingftesting facilities that are i mid-stream processing and proparly labeled as such, We nead to ronfivm that no
raid-process materials will be subject ko the THC limitations because none of those prodadcts are for retail sales or human
songumption. The Processors would urge the WY DOA 16 require subrmission of post processing and formulation testing,
thus doing a pre-market analysis of any retall products erdering the WY retall market, This will snsure public safety and
protect the processors from the unknown during the course of doing business.

THIRD:

section 61 CSR 30, subsection 4.3} The fees proposed by the WV DOA of 5200 per UBD procuct could push small WY
farmers cut of the market. Some farmers have 25 products. 25 products at 5200 per product (s S5300. These fees
could add up 10 much gregter cost than any profit these individuals or entitles will ever abtain. This fee will aiso
negatively impact the retailars, shop owners, etg,



Dinsmore & Shoht LLP v Legat Counsel
1033 Court Strest N

Lawdshurg, WY 24401

T {304} 6450418 « {412} 427-8828

Bingmora & Shohl LLP « Legasl Counseal
1300 5ix PPG Place

Pittsbhurgh, PA 15322

T {412) 230-8997 ~ ¥ {304} 845-5375

NOTICE: This electronic mail transmission from the law firm of Dinsmore & Shohl may constituts an
attorney-client communication that is privileged at law. | is not intended for transmission o, or receipt
by, any unauthorized persons. If vou have received this electronic mail transmission in error, please
delete i from your system without copying #, and notify the sender by reply e-mail, so that our

address record can be correcied,
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Kentuchy Department of Agriculture indusirizl Hamp Research Pilot Program
Procedures for Sampling, THE Testing, and Post-Testing Actions Revised: February 4, 2018

Tabie 1: Post-Testing Action Summaa’g

| Results

| Pre-Harvest Tast

Material not allowed to |
move — triggers Post-
Harvest Sampling and
testing or verification of

leaf and floral destruction

. : : \\.:\\\:\Q\:\\&:\“ R AR,
: & 0.400%~ 0.999% AR
(2, below) \\\\\\\x \\

Post-Harvest Test

\\\1\\\§§\\§\:\\:\§k AR

-

{1} Pre-Harvest Test Resuits of less than or equal 1o 0.3%9% delts-9-THG

cH

KB will report resuits to growsr.

Material aliowed {0 market.

Any variety testing above 0.30% may becorme designated as a Variety of
Cancarn,

Any marketing of materials testing beltween 30056 and §.39%9%is at the
License Holder's risk,

{2} Pre-Harvest Test Results of grester than §.383%, but less than 1.00% delta-8-THE

a}
b

KOA will report results to grower,

The License Holder 5 not allowsd to ranster an individual plot’s harvest, The
harvest must ramein segregated from othar harvested plots until released in
writing by DA,

Lizense Holder is allowed to complate harvest activities, which may includs
drying, chopping, andfor grinding, In preparation for transfer 1o a processor.
If harvesting leaf or floral material from the plot, the grower can elect
between {1) a post-harvest sample and retest or {2} complete destruction of
i=af and fioral material. License Holders must complete harvest activities,
which may include drying, chopping, and/or grinding, on the entire harvest
bafore the material is eligible for post-harvest sample collection,

i harvesting only grain, seed or fiber from the plot, KDA shal verify the
complate destruction of alf leaf and floral matarial from the plol. The grain
or seed must be processed and cannot remain as a visble seed for planting.
Bare stalk for fiber that {s free of leaf, seed, or forad material is eligible for
Crocessing,

This hemp variety bacomaes designated as 3 Varisty of Concarn and KDA may
run additional tests on the samples collected from other plots of this variety,
if more than 50% of Pre-Harvest Samples’ test results for a given YVariaty of
Concern are above §.300%, then this variety may be designated as 3

Page Gof B
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Kentucky Degariment of Agriculture industrigl Hemp Resgarch Pilot Program
Proceduras Ffor Sampling, THE Testing, and Post-Testing Actions Revised; February 4, 2018

{71 Varieties determined to be a Prohibited Yariety:
a} KDA may report to KSP and other law enforcement agencies.
by License Holder must surrender without compensation any viable seeds, five
plants, siock plants, and all germplasm of this variety, to ¥DA for destruction.
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maling gucrass: 1200 Ranawha Bivad, Esal, Charleston, WV 28305-0002 ; WA W, 3 g Figu E t HEE WV, g OV
ohysical address: 217 Gus R Douglass Lana, Charleston, Wy 28812 |

West Virginla Department of Agriculture
Kent A, Leonhardt, Commissicner
Joseph L. Hatton, Deputy Commissioner

July 26, 2019

Jennifer Mason
Dinsmore & Shohi LLP
Jennifer Mason@idingmore.com

Diear Ms. Mason:

Thank vou for submitting public comments in response to the West Virginia Department of Agriculture’s
{WYIDA s} proposad legisiative wule, 88 C.ER. §28, Indusiriat Hemp, aud 61 C.5.R. §3¢, Hemp
Products, All comments were roviewed by Dopartment staff, conpared to current law and prastices i
other furisdictions, and considersd for inclusion. Below are the responses of the Department,

Comment:
Your first comment addressed the sarmpling and testing protocols utilized by the Department, and arpued
that the Depariment should oot inchude THO-A in #s testing o determine complinnce with the law and the

program.

Hesponse:

The object of seampling activities is 10 collect encugt plant material in cach sample to run 2 lests in the lab
frem ach variety at cach location where a Heensee has grown Industrial Henmp, The Department has
chosen 1o imploment a protocol that tests the flowering part of the plant. The Depariment anderstands this
roethods, apd s implemeniation of this method, to be ip Uoe with the practices in most olher states, The
Diepariment contimes to coliaborate with other state departments of agriculture and is awaiting guidance
from the US. Department of Agrienltore, Until such guidancs is received, the Department has decided to
mizintain the current sampling profocols.

With regard to the testing protocols, the Department does not use gas clwomatography, as indicated in the
comment submitted. The Department does not have a flame jonization deleoior {FIEY for the endpoint
that would ke combined with the gas chromatograply. The Department uses ligh performence liguid
chromatography to deternuine the total THOC in henyp. The THC is calcnlated 3n cornplianes with the 2018
Farmn Bill onder soction 2978, subsection i The arowrd of THC is calealated Tor dry weight conditions
post-decarboxyvlation,

Additionally, the Deparfment is part of the Metional Hemp Remmilators Group, which shares information
and methods regarding festing and collection methods, The mwathod that the Department uses sligns with
the majority of cther states in the US,

Comment:

Your second conunent addressed the lack of gubdance provided o processors consernimyg bow their
compliance with the law will be evsluated when the bionass product will, “for a short period of time,
exceed]] the conceniration level permdtied by law.” Vour commreent further provides: *The Processors
would urge the WY DOA o require subntission of post processing and formulation testing, thus doing a
pre-market anaiysis of any retatl products entering the WV retatl market, This will ensure public safety
and profact the processors From ke unkaown during the course of doing business.”

v greardencs with fadieral and shate taws, the Wasi Virginia Departmentof Agdriculitie is probsted fism
p disneimingtion It is progroms and saevtess on the basde of rees, solor, retigion, 48z, national Srign ar
talgphong: 30A-S58-3880 » fax 304-858-2203 P ancustey, disobiiy st indnestl, modissl condtion, rarlis! states, vetoren stelus, and politiced aTliation.




Hesponse:

At this ime, federal regmlation does not allow for processors or manufacturers 1o have product above &
(3.3% THC level The WYDA will stay within the federal puidelines for all herap operations and all
processors will be (reated in the sarse manner, regardless of the means that they are processing rew hemp.

Comment:
Finally, vour thied comunent addresses the fees proposed by the Deparimment for the registration of bemp
products, and confends that the fees conld adversely impaet small farmers,

Response:

The for related to the registration of product will be used toward costs incurred by the registraiion
specialist, compliance officer, regulatory inspectors, chonists, and microbiologists and related costa o
soliect samples, determine the suitability of the product Inbels, apd analvee the saraples for a variety of
different analytes. The Department is not supported fiscally by any other means for this program and will
nt e capable of ensuring safe hemp products and conswmer safety without the fees. Moreover, in setting
itz fees, the Department bas reviewed fee structures and costs in other siates and has determained that the
fees establishiod are both necessary to support the prograre and reasonabie compared to other junisdictions.
See W, Va, Code §19-17E-7{4) {perroitting legislative rales to address the “{a]ssessment of foes that are
commensurate with the cests of the commissioner’s sctivifies n Heensing, testing, and supervising
industrial hemp production™),

We appreciate yvour interest in these legislative mules and your panticipation in the public conunent
provess, w3l we lock orward to working with you in the fumre.

Sincerely,
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Bent A, Leordacdt

{Commissionar



